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Summary :

This study aims to find out the extent to which Islamic financial products adhere
to Magasid al-Sharia egarding financial transactions or not, as two main
products were exposed, namely Islamic sukuk and murabahah for the one who
ordered the purchase. The Malaysian and Saudi experience were chosen as two
pioneering experiences in the field of Islamic sukuk issuance. Then the study
focused on murabahah to the one who ordered the purchase, as it is done by the
Algerian Baraka Bank. Then the economic performance of each product was
discussed separately. The study concluded that the Islamic sukuk has become an
important financial instrument on which the two countries depend in providing
the financing requirements. The sukuk were not only issued in the local
currency, but rather became issued in foreign currencies, foremost of which is
the US dollar. Deviations from Magasid al-Sharia. As for the murabahah
transaction that is dealt with in the Algerian Al Baraka Bank, it is characterized
by its low economic performance and its practical application that is tainted by
several Sharia violations, which leads to its failure to achieve all Magasid al-
Sharia_under study.

key words:

Magasid al-Sharia, Islamic financial products, Islamic sukuk , murabahah,
economic performance
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Résumé :

Cette étude vise a determiner dans quelle mesure les produits financiers
islamiques adherent aux Magasid al-Sharia en matiére des transactions
financiéres ou non, deux produits principaux ont été exposés, a savoir les sukuk
islamiques et la murabahah pour celui qui a commandé l'achat. L'expérience
Malaisienne et Saoudienne ont été choisies puisque ce sont les deux pionniéres
dans le domaine de I'émission de sukuk islamiques. Puis 1’étude s’est focalisée
sur la murabahah pour celui qui a commandé I'achat, comme cela est appliqué
par la Banque algérienne Baraka. Ensuite, la performance économique de
chaque produit a ete discutée separément. L'étude a conclu que le sukuk
iIslamique est devenu un outil financier important sur lequel les deux pays
comptent pour réepondre aux besoins de financement. L'émission de sukuk ne
s'est pas limitée a la monnaie locale, mais a plutdt été émise en devises
étrangeres, dont la principale est le dollar americain. Les sukuk offrent une forte
performance économique, mais leur application pratique a révélé la présence

de certains écarts par rapport aux Magasid al-Sharia. Quant au marchand de
murabaha traitée par la Banque algérienne de Baraka, elle se caractérise par sa
faible performance économique et son application pratique entachée de plusieurs
violations de la charia, ce qui conduit a 1’échec pour I’atteinte de Magasid al-
Sharia étudiés.

Les mots clés :

Maqasid al-Sharia, produits financiers islamiques, sukuk islamiques,
murabahah, performance économique.
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PART A: GENERAL

Chapter 1
INTRODUCTION

These Guidelines on Sukuk are issued by the SC under section 377 of the Capital
Markets and Services Act 2007(CMSA).

These Guidelines comprise the following parts—

(a) requirements for an issuance, offering or invitation to subscribe or
purchase sukuk as set out in Part B of these Guidelines;
(b) approval for an issuance, offering or invitation to subscribe or purchase

sukuk as set out in Part C of these Guidelines;

(©) requirements for an issuance, offering or invitation to subscribe or
purchase retail sukuk as set out in Part D of these Guidelines; and

(d) the relevant Shariah rulings, principles and concepts that have been

endorsed by the SAC, to be complied with for issuances of ringgit-

denominated sukuk.

These Guidelines shall come into force on 28 August 2014 and shall replace the
Guidelines on Sukuk issued on 8 January 2014 (previous Guidelines).
Notwithstanding, Chapter 9A of these Guidelines shall only take effect on 1
January 2015.

Any issue, offer or invitation to subscribe or purchase sukuk under the previous
Guidelines shall comply with the corresponding provisions in these Guidelines.

These Guidelines shall be read together with other relevant SC guidelines. The
table below sets out the application of the relevant guidelines on the respective
capital market products:

Product Guidelines on Guidelines on the Guidelines on
Sukuk Offering of Asset- Private Debt
Backed Securities Securities

Sukuk % - -
Asset-backed v % -
securities
Combination of v - v
sukuk and private
debt securities

179




Any issue, offer or invitation to subscribe or purchase sukuk by a public
company that is—

(a) capable of being converted or exchanged into new equity of a public
listed company (e.g. convertible Islamic loan stock!, convertible sukuk
and irredeemable convertible Islamic loan stock); or

(b) issued together with warrants,

will also be subjected to the additional requirements stipulated in the Listing
Requirements of Bursa Securities.
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Chapter 2
DEFINITIONS

In these Guidelines, the following words and expressions have the following
meanings, unless the context otherwise requires:

approval

Bursa Securities

business day

commercial paper (CP)

corporation

foreign currency-
denominated sukuk
through a roadshow

interested person

international credit
rating agency

means an approval, authorisation or recognition
under Part VI of the CMSA as the case may be.

means Bursa Malaysia Securities Bhd.

means a day (other than Saturday or Sunday) on
which commercial banks settle payments in Kuala
Lumpur.

has the meaning assigned to it under the
Participation and Operation Rules for Payments and
Securities Services issued by Malaysian Electronic
Clearing Corporation Sdn Bhd (MyClear), on behalf
of Bank Negara Malaysia.

has the meaning assigned to it under sub-section
2(1) of the CMSA.

refers to foreign currency-denominated sukuk that

are—

(a) issued by a foreign issuer;

(b) not originated in Malaysia; and

(c) issued or offered to investors in Malaysia and
at least one other country; or

(d) an invitation to subscribe or purchase made to
investors in Malaysia and at least one other
country.

has the meaning assigned to it under the 7rust
Deeds Guidelines.

refers to a credit rating agency that operates in
more than one international financial centre, is
either licensed or registered by a relevant
authority, and is capable of assigning international
ratings that are widely accepted by international
investors.
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investment bank

Islamic bank

licensed bank

licensed institution

medium-term note
(\\ MTN II)

obligor

originator

principal adviser

retail investors

retail sukuk

Shariah Advisory
Council (SAC)

sophisticated investors

has the meaning assigned to it under the Principal
Adviser Guidelines.

means a bank licensed under the Islamic Banking
Act 1983.

means a bank licensed under the Banking and
Financial Institutions Act 1989.

has the meaning assigned to it under sub-
section 2(1) of the Banking and Financial
Institutions Act 1989.

has the meaning assigned to it under the
Participation and Operation Rules for Payments and
Securities Services issued by MyClear, on behalf of
Bank Negara Malaysia.

has the meaning as assigned to it under the 7rust
Deeds Guidelines.

has the meaning assigned to it under the
Guidelines on the Offering of Asset-Backed
Securities.

has the meaning assigned to it under the
Principal Adviser Guidelines.

has the meaning assigned to it under the
Guidelines on Sales Practices of Unlisted Capital
Market Products.

means sukuk that are proposed to be issued or
offered to retail investors and include an invitation
to subscribe or purchase sukuk that are made to
retail investors.

has the meaning assigned to it under sub-section
2(1) of the CMSA.

means any person specified under Schedule 1 of

the Guidelines on Sales Practices of Unlisted Capital
Market Products.
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special scheme brokers has the meaning assigned to it under the Principal
Aaviser Guidelines.

stock exchange has the meaning assigned to it under sub-section
2(1) of the CMSA.

sukuk refers to certificates of equal value which evidence
undivided ownership or investment in the assets
using Shariah principles and concepts endorsed by

the SAC.
sukuk bai " bithaman are certificates of equal value evidencing the
ajil certificate holder’s undivided ownership of the

asset, including the rights to the receivables arising
from the underlying contract.

sukuk jjarah are certificates of equal value evidencing the
certificate holder’s undivided ownership of the
leased asset and/or usufruct and/or services and
rights to the rental receivables from the said
leased asset and/or usufruct and/or services.

sukuk /istisna’ are certificates of equal value evidencing the
certificate holder’s undivided ownership of the
asset, including the rights to the receivables arising
from the underlying contract.

sukuk mudharabah are certificates of equal value evidencing the
certificate holder’s undivided ownership in the
mudharabah venture.

sukuk murabahah are certificates of equal value evidencing the

certificate holder’s undivided ownership of the
asset, including the rights to the receivables arising
from the underlying contract.

sukuk musharakah are certificates of equal value evidencing the
certificate holder's undivided ownership in the
musharakah venture.

sukuk programme means a facility which allows multiple issues,
offers or invitations to subscribe or purchase
Islamic MTNs, Islamic CPs or a combination of
Islamic CPs and Islamic MTNs, within a validity
period which is specified to the SC and in the offer
document.
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sukuk wakalah bial- are certificates of equal value which evidence

Istithmar undivided ownership of the certificate holders in
the investment assets pursuant to their investment
through the investment agent.

universal brokers has the meaning assigned to it under the Principal
Adviser Guidelines.

For the purposes of these Guidelines, sukuk refers to certificates of equal value
which evidence undivided ownership or investment in the assets using
Shariah principles and concepts endorsed by the SAC but does not
include any agreement for a financing/investment where—

(i) the financier/investor and customer/investee are signatories to the
agreement; and

(ii) the provision of financing/investment is in the ordinary course of
business of the financier/investor,

including any promissory note issued pursuant to the terms of such an
agreement.

PART B: REQUIREMENTS FOR AN ISSUANCE, OFFERING OR INVITATION TO
SUBSCRIBE OR PURCHASE SUKUK

Chapter 3

ISSUER AND PRINCIPAL ADVISER

A corporation within the meaning of sub-section 2(1) of the CMSA and a foreign
government are eligible to issue, offer or make an invitation to subscribe
or purchase sukuk.

Any person who is eligible to issue, offer or make an invitation to subscribe or
purchase sukuk can only do so upon obtaining the SC’s approval under these

Guidelines.

Only institutions specified by the SC in the Principal Aaviser Guidelines can act
as a principal adviser.

Unless otherwise specified, an issuer of sukuk and its principal adviser must
comply with all the requirements set out in these Guidelines.
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Chapter 4
NAMING OF RINGGIT-DENOMINATED SUKUK
The name of ringgit-denominated sukuk must not be misleading and must be
based on the following:
(a) where the sukuk are structured using a single Shariah principle, the
sukuk must be named according to that Shariah principle. For example,
sukuk that are structured under the musharakah principle must be

named sukuk musharakah, or

(b) where the sukuk are structured using multiple Shariah principles, the
sukuk may be named according to—

) the name of the issuer or obligor (where applicable);
(ii) sukuk istithmar (investment); or

(i)  any other names based on principles endorsed by the SAC from
time to time.

The application of the multiple Shariah principles must be disclosed in
the principal terms and conditions of the sukuk.

Chapter 5
APPOINTMENT OF SHARIAH ADVISER
The issuer must, with the concurrence of the principal adviser, appoint a
Shariah adviser to carry out responsibilities that include:

(a) advising on all aspects of the sukuk including documentation and
structuring;

(b) issuing a Shariah pronouncement that outlines the following:

(i) basis and rationale of the pronouncement, structure and
mechanism of the sukuk issue;

(i) the applicable Shariah rulings, principles and concepts used in
the sukuk issue; and
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(i)  the relevant Shariah matters relating to the documentation of
the sukuk issue;

(© ensuring that the applicable Shariah rulings, principles and concepts
endorsed by the SAC are complied with; and

(d) applying Jjtihad (intellectual reasoning) to ensure all aspects relating
to sukuk issuance are in compliance with Shariah, in the absence of
any rulings, principles and concepts endorsed by the SAC.

The Shariah adviser must be either—

(a) a registered Shariah adviser who meets the criteria as stipulated under
the Registration of Shariah Advisers Guidelines; or

(b) an Islamic bank or a financial institution approved by Bank Negara
Malaysia to carry out Islamic Banking Scheme or Skim Perbankan
Islam.

For foreign currency-denominated sukuk, any foreign Shariah adviser can be

appointed subject to compliance with the relevant requirements stated in the
Registration of Shariah Aavisers Guidelines.

Non-application of requirements
The requirements under sub-paragraph 5.01 (b), (c) and (d) do not apply to an

issue, offer or invitation to subscribe or purchase foreign currency-denominated
sukuk.
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Chapter 6

COMPLIANCE WITH SHARIAH RULINGS, PRINCIPLES AND CONCEPTS FOR
RINGGIT-DENOMINATED SUKUK

The structure of ringgit-denominated sukuk must be in compliance with the

Shariah rulings, principles and concepts that are provided for under
chapters 7, 8 and Appendix 1 of these Guidelines as well as any other
Shariah rulings, principles and concepts endorsed by the SAC from time
to time.

Where the structure of ringgit-denominated sukuk departs from or does not

comply with—

(a) the Shariah rulings, principles and concepts that are provided for
under chapters 7, 8 and Appendix 1 of these Guidelines;

(b) any other Shariah rulings, principles and concepts endorsed by the SAC
from time to time,

the rulings of the SAC must be obtained prior to any submission of

documents and information under these Guidelines.

Chapter 7

SHARIAH RULINGS APPLICABLE TO ALL TYPES OF RINGGIT-DENOMINATED

SUKUK

Requirement of underlying asset

Under sukuk bai™ bithaman ajil, sukuk murabahah, sukuk istisna * and sukuk

(a)

(b)

(©

jarah, an asset, whether tangible and/or intangible, must be made
available for sukuk to be issued subject to the following:

The underlying asset and its use must comply with Shariah
requirements;

Any encumbered asset or an asset that is jointly-owned with another
party, can only be used as underlying asset provided the issuer has

obtained consent from the chargee or joint-owner; and

Where receivables are used as the underlying asset, they must be
mustaqir (established and certain) and transacted on cash basis (on
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spot).
Asset pricing

Sukuk bai* bithaman ajil, sukuk murabahah, sukuk istisna " and sukuk jarah
involves the sale and purchase of underlying assets. When the investors
purchase the underlying assets, the purchase price must comply with
the following requirements:

(a) The purchase price must not exceed 1.51 times the market value of
the asset; or

(b) In cases where the market value of a particular asset cannot be
ascertained, a fair value or any other value must be applied.

Ibra’ (Rebate)

Provision for /bra’ may be stipulated in the primary legal document provided
that such provision shall not be part of the pricing section.

Through the application of /bra; variable rate mechanism may be applied

to sukuk bai* bithaman ajil, sukuk murabahah and sukuk istisna” which may
be benchmarked to the prevailing market rates.

Ta widh (Compensation)
Ta 'widh is permissible under sukuk ba/i’ bithaman ajil, sukuk murabahah,
sukuk /stisna " and sukuk jjarah only if the issuer/obligor delays the payment of

any amount due and payable to the investors.

7a 'widh is permissible under sukuk musharakah and sukuk mudharabah if the
issuer/obligor—

(a) fails to distribute the realised profit to the investors on the agreed date.
7a 'widh does not apply to the failure to pay expected profit; or

(b) delays the payment of any amount due and payable to the investors
upon dissolution of musharakah or mudharabaharrangement.

Ta 'widh is permissible under sukuk wakalah bi al-istithmar if the issuer/ wakee/
(agent)-

(a) breaches its fiduciary duty as an investment manager due to its failure
to distribute the realised profit to the investors on the agreed date; or
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(b)

delays the payment of any amount due and payable to the investors
upon dissolution of wakalah arrangement.

The rate of ta ‘widh is determined by the SAC from time to time and is available
on the Islamic Capital Market section of the SC website.

Chapter 8

SHARIAH RULINGS APPLICABLE TO SPECIFIC TYPES OF RINGGIT-
DENOMINATED SUKUK

The following Shariah rulings are applicable to the issuance of sukuk /jarafr.

(@)

(b)

(©)

(d)

(e)

Rate of lease rental and lease period

The rate of lease rental and lease period must be determined upon the
‘aqd (contract).

Usage of leased asset

The leased asset must be used for the purpose of Shariah-compliant
activities only.

Sub-lease of leased asset to third party by lessee

The lessee may sub-lease the leased asset to a third party provided
that the sub-lease period must not be longer than the initial lease.

Lease of a leased asset to third party by owner of asset

The owner of the leased asset must not lease the asset to a third
party while the same asset is being leased to another party during the
lease period.

Maintenance of leased asset

The lessor is responsible for maintaining the leased asset. However,
the maintenance of leased asset may also be determined as agreed by
both parties as stated in the terms and conditions of the Jjarah
agreement. The lessor can also assign the responsibility to the lessee
as service agent at the lessor’s cost.
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Q)

9)

(h)

Tjarah mawsufah fi zimmah (Forward lease)

(i) An jjarah mawsufah fi zimmah is a permissible contract for the
issuance of sukuk.

(ii) An jiarah mawsufah fi zimmah is a lease contract where the
asset will be delivered in the future. The contract must state the

following:

(@aa) The rate of lease rental;

(bb) The nature of the
leased asset; (cc) The lease
period; and
(dd) The method of lease payment.
(iii)  However, if upon delivery, the lessor fails to deliver the asset
based on the agreed specification, the lessee is entitled to

reject the asset and either—

(aa) demand a replacement of the asset with another asset
that conforms to agreed specifications; or

(bb) terminate the jjarah contract, and if the lessee has paid
the advance rental, the lessor must refund the amount
paid.

Variable rate mechanism

The rate of lease rental may be based on variable rates. In the case of
variable rate, the effective lease period and the lease rental computation
must be agreed upon " agd.

Transfer of ownership of leased asset

At the end of the lease period, the ownership of the leased asset may
be transferred from the lessor to the lessee or to any third party
through any one of the following methods:

(i) By way of selling the leased asset at an agreed price; or

(ii) By way of Aibah (gift) of the leasedasset.
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The following Shariah rulings are applicable to the issuance of sukuk
musharakah:

(@)

(b)

(c)

(d)

(e)

()

Musharakah capital

Capital contributed by each of the musharik (partners) must be in the
form of cash, in kind or a combination of both.

Kafalah (guarantee) on musharakah capital

Kafalah on musharakah capital may be provided by a third party, with or
without imposition of fee. If kafalah cannot be procured from Islamic

banks/ kafalah provider, conventional guarantee is allowed to be
procured.

Musharakah partners

There must be at least two partners to form a musharakah. However,
there is no minimum number of musharakah partners (i.e. investors) in
the secondary market.

Profit and loss

The profit from musharakah venture will be distributed among the
partners according to the pre-agreed profit sharing ratio. However, any
loss must be shared among the partners according to their respective
capital contribution.

Tanazul (Waiver of Right)

A partner may waive his right on the profit payment from the
musharakah venture, if he so desires.

Management of the musharakah venture

One of the partners or issuer or a third party may be appointed as the
manager to manage the musharakah venture.

The following Shariah rulings are applicable to the issuance of sukuk
mudharabah:

(@)

Mudharabah capital

Capital contributed by a rabb al-mal (capital provider) must be in the
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(b)

(c)

(d)

(e)

)

form of cash, in kind or a combination of both.

Kafalah (guarantee) on mudharabah capital

Kafalah on mudharabah capital may be provided by a third party, with or
without imposition of fee. If kafalah cannot be procured from Islamic
banks/ kafalah provider, conventional guarantee is allowed to be procured.
Rahn (Collateral)

The rabb al-mal may request mudharib (entrepreneur) to place rahn as

protection from possibility of loss on capital that may occur as a result of
negligence and misconduct by the mudharib.

Profit and loss

The profit from mudharabah venture must be distributed between the
rabb al-mal and the mudharib according to the pre-agreed profit sharing
ratio. However, any loss must be borne in entirety, solely by the rabb al-
mal, unless the loss is due to the negligence or mismanagement of the
mudharib in managing the mudharabah venture.

Tanazul (Waiver of Right)

A partner may waive his right on the profit payment from the
mudharabah venture, if he so desires.

Management of the mudharabah venture

The management of the mudharabah venture may be carried out by the
mudharib or a third party appointed by themudharib.

The following Shariah rulings are applicable to the issuance of sukuk wakalah bi

(a)

(b)

al-istithmar:

Wakalah (agency) appointment

There must be a wakalah agreement between the investors and the
issuer, appointing the issuer as wakee/ for the purpose of investment,
with or without imposition of fee. In the absence of a wakalah
agreement, a clause for the appointment of the wakee/ must be provided

in the trust deed.

Underlying investment
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(c)

The capital must be invested in a Shariah compliant investment.

Kafalah (Guarantee)

(i)

(i)

(iif)

Kafalah may be provided under sukuk wakalah bi al-istithmar by—
(aa) a third party;

(bb)  wakeel/sub- wakeel appointed by the issuer; or

(cc) related party or associated company of the issuer.

The kafalah provided by parties listed under sub-paragraph
(i)(bb) and (cc) above are subjected to the following conditions:

(aa) Kafalah is a separate arrangement from the
wakalah, where any termination of the wakalah would
not affect the kafalah arrangement and vice-versa; and

(bb) The amount to be guaranteed is limited to the obligation
arising from—

e contracts under the Shariah principles of bai’
e bithaman ajil, murabahah, istisna " and fjarah, or

e the payment of any amount due and payable to the
investors upon dissolution of wakalah arrangement.

Amount to be guaranteed

The following are the amount that may be guaranteed under sukuk
wakalah bi al-istithmar structure:

(aa) Nominal amount of the sukuk and/or profit/rental arising from
contracts under the Shariah principles of bai* bithaman dajil,
murabahah, istisna’ and ijarah;

(bb) Principal amount arising from contracts under the Shariah
principles of musharakah, mudharabah and wakalah; or

(cc) Any amount due and payable to the investors upon
dissolution of wakalah arrangement.
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(iv)  If kafalah cannot be procured from Islamic banks/kafalah
provider, conventional guarantee is allowed to be procured.

Chapter 10

SUKUK TRUSTEE AND TRUST DEED REQUIREMENTS

As set out under section 258 of the CMSA, an issuer of sukuk must enter into a
trust deed, appoint a sukuk trustee and comply with the requirements of
Division 4 of Part VI of the CMSA, unless the issue is exempted under
Schedule 8 of the CMSA.

During the documentation process for any sukuk, the principal adviser must
engage the sukuk trustee who must actively play its part by providing comments
and feedback.

Obligations of the issuer where a trust deed is not required
In the case of ringgit-denominated sukuk where a trust deed is not required as
provided under Schedule 8 of the CMSA, the issuer must ensure that the
principal terms and conditions include provisions for the following:
(a) In the event of non-payment of profit/rental or principal due on the
sukuk, the investors are entitled to declare any payment obligation
under the sukuk immediately due and payable. A remedy period may be

allowed but must not exceed seven business days; and

(b) The issuer must cancel and cannot resell the sukuk which are redeemed
or purchased by the issuer or its subsidiaries or agents of the issuer.

Chapter 13

IMPLEMENTATION TIME FRAME

Any sukuk approved under these Guidelines must be implemented within one
year from the date of SC’s approval except in the case of a sukuk
programme.

For a sukuk programme, the first issuance must be made within two years from
the date of SC’s approval.
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Chapter 14

MODE OF ISSUE

Ringgit-denominated sukuk

All ringgit-denominated sukuk must be issued and/or tendered on the Fully
Automated System for Issuing/Tendering (FAST), unless a full admission
to listing and trading is sought on a stock exchange.

All ringgit-denominated sukuk must be issued on scripless basis, deposited and
settled in the Real Time Electronic Transfer of Funds and Securities
(RENTAS) system which is operated by MyClear, unless a full admission
to listing and trading is sought on a stock exchange.

Foreign currency-denominated sukuk
Foreign currency-denominated sukuk must be announced or reported on FAST.

Foreign currency-denominated sukuk may be issued on scripless basis,
deposited and settled in the RENTAS system with MyClear as the central
securities depository and Authorised Depository Institutions in Malaysia
as the sub-depositories.

Chapter 15

UTILISATION OF PROCEEDS

An issuer must ensure that proceeds from the approved sukuk are utilised for
Shariah-compliant purposes only and in accordance with the purposes
disclosed to the SC.

Where the proceeds are utilised for a project which will generate cash flow for
payments to investors, the issuer must ensure that the transaction
documents relating to the sukuk include the relevant parameters,
conditions, supporting documents and certificates to enable the sukuk
trustee or facility agent, where applicable, to manage the release of the
proceeds to the issuer.
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Chapter 16

DISCLOSURE OF MATERIAL INFORMATION

Sukuk programme

For any sukuk programme approved by the SC, the issuer must—

(a) make available the latest annual audited financial statements to its
investors throughout the availability period of the sukuk programme; and

(b) announce through FAST that the said annual audited financial
statements have been made available and specify where investors can
obtain a copy of the annual audited financial statements.

For an Islamic MTN programme approved by the SC, the issuer must ensure that
a pricing supplement is made available to its investors prior to each issue
under the Islamic MTN programme.

The pricing supplement must include the following terms (final or indicative):

(a) Date, size and tenure of issue;

(b) Credit rating;

(©) Coupon/profit rate of the issue; and

(d) Utilisation of proceeds raised from the issue.

Paragraphs 16.02 and 16.03 do not apply if an issue under the Islamic MTN
programme is tendered through FAST or if it is issued or offered on a
primary subscription basis (under a bought-deal or private placement

arrangement).

Paragraph 16.01 will not apply under the following circumstances where
financial statements are already made available on Bursa Securities—

(a) if the issuer is listed on Bursa Securities; or

(b) if the sukuk issued under a sukuk programme is listed on Bursa
Securities.
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Early redemption and call option

An immediate announcement must be made where an issuer decides to:

(a) make an early redemption of the sukuk; or

(b) exercise a call option to redeem its outstanding sukuk prior to the
maturity date.

The immediate announcement must be made on:
(a) FAST by the facility agent, for sukuk that are traded over-the-counter; or

(b) the stock exchange by the issuer, for sukuk that are listed and traded on
the stock exchange.

In addition to the announcement requirement, the issuer, facility agent or sukuk
trustee may use any other means to inform the investors of such
redemption, as may be provided in the trust deed and other transaction
documents.

In the case of an early redemption of the sukuk:

(a) investors must be informed of the relevant details of such redemption,
including broad details of the proposed investors’ resolution where
appropriate, as soon as possible through an announcement; and

(b) where prior consent from investors is required for the early redemption,

another announcement shall be made soonest practicable after the
consent from investors has been obtained.

Non-application of requirements
16.10 The requirements under paragraphs 16.06, 16.07, 16.08 and 16.09 do not apply

to an issue, offer or invitation to subscribe or purchase foreign currency-
denominated sukuk.
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Chapter 17

REVISION TO PRINCIPAL TERMS AND CONDITIONS

General requirements

Any revision to the principal terms and conditions of a sukuk issue must not
result in non-compliance with any requirements provided in these
Guidelines.

Revision to profit rate
In the case of sukuk bai " bithaman ajil, sukuk murabahah and sukuk /stisna -

(a) a revision to reduce the profit rate may only be effected by applying the
principle of ibra” without the need to execute a supplemental contract;
and

(b) a revision to increase the profit rate resulting in the increase of the
selling price may only be effected by executing a new and separate
contract to incorporate the new profit rate, after which the outstanding
obligation under the initial contract will be settled and terminated. This
arrangement must be carried out before the maturity of the initial
contract.

In the case of sukuk musharakah, sukuk mudharabah, sukuk wakalah bi al-
istithmar and sukuk /arah, the revision to the profit rate/ratio (either
increasing or reducing the profit rate/ratio) may only be effected by
executing a supplemental contract subject to agreement by all
contracting parties.

Revision to maturity date

A revision to the maturity date, in the case of sukuk bai" bithaman ajil, sukuk
murabahah and sukuk /stisna’, may be effected by executing a
supplemental contract subject to the following conditions:

(a) The revision is agreed by all contracting parties; and

(b) There is no revision to increase the selling price.

A revision to the maturity date, in the case of sukuk musharakah, sukuk
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mudharabah, sukuk wakalah bi al-istithmar and sukuk jiarah, may be
effected by executing a supplemental contract subject to agreement by
all contracting parties.

Supplemental contract executed under paragraphs 17.03, 17.04 and
17.05 does not terminate the initial contract of the sukuk ba/ " bithaman
ajil, sukuk murabahah, sukuk /stisna’, sukuk musharakah, sukuk
mudharabah, sukuk wakalah bi al-istithmar and sukuk Jjjarah (as the
casemaybe).

Approval required

Any revision made to the principal terms and conditions of an issue or offer of
sukuk which has been approved by the SC but not yet issued, requires SC’s prior
approval. In the case of a sukuk programme, the first issuance under the sukuk
programme must not have taken place.

In the case of any revision to the principal terms and conditions to increase the
size of a sukuk programme, such upsizing would require SC’s approval
and would not fall under paragraph 17.10, but must comply with the
requirements under paragraphs 17.18, 17.19, 17.20 and 19.05(d) of
these Guidelines.

Any revision to the principal terms and conditions to increase the issue size of a
one-off issuance of sukuk is not allowed.
Notification required

Subject to paragraph 17.11, SC's prior approval is not required for any revision
to principal terms and conditions of sukuk in the following circumstances:

(a) Sukuk which has been approved or deemed approved by the SC and has
already been issued; or

(b) Sukuk which has been deemed approved by the SC but not yet issued.
The issuer must notify the SC of such revision through its principal adviser
within 14 business days after the date of the proposed revision comes into
effect.

If the revision to principal terms and conditions relates to Shariah matters, the
issuer, through the principal adviser, must first refer such matters to the SAC

prior to notification to the SC.

For the purpose of a referral to the SAC under paragraph 17.12, the principal
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adviser must submit the relevant documents as specified in Appendix 2 of these
Guidelines to the SC.

Notification to the SC is made by submitting to the SC the relevant documents
and information as set out in Appendix 3 of these Guidelines.

Prior to submitting the documents and information as required under paragraph
17.14, the principal adviser must ensure that the issuer has obtained consent
from the relevant parties for the proposed revision to principal terms and
conditions, if such consent is required.

Where consent from investors is required for any proposed revision to the
principal terms and conditions, the principal adviser must ensure that—

(a) due process has been observed in obtaining investors’ approval. This
includes the requirement that the issuer or any interested persons of the
issuer abstain from voting in the meeting convened to obtain investors’
approval;

(b) all material information pertinent to the revision, including the impact on
credit rating, has been disclosed to investors;

(©) two separate announcements, where applicable, have been made on
FAST — one on the proposed revision which must be announced prior to
obtaining investors’ approval and another on the outcome of the
investors’ decision which must be made immediately after the investors’
decision. For a sukuk that is listed and traded on the stock exchange,
these announcements must be made on the stock exchange; and

(d) the announcements made on FAST or on the stock exchange are copied
to the SC within two business days from the date of the
announcements.

Non-application of requirements

The requirements in this chapter, except for paragraph 17.01, do not apply to
revisions made to foreign currency-denominated sukuk which is—

(a) issued or offered by Malaysian issuer exclusively to investors outside
Malaysia; or

(b) an issue, offer or invitation to subscribe or purchase foreign currency-
denominated sukuk in Malaysia through a roadshow. The responsibility
to notify investors in Malaysia shall reside with the principal adviser
involved.
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Approval for upsizing of a sukuk programme

The SC may grant its approval for a proposed upsize of a sukuk programme,
subject to the following conditions:

(a) The voting for the sukuk programme is carried out on a “per series”
basis and not on a collective basis; and

(b) The option to upsize is clearly provided for in the initial application
submitted to the SC in relation to the sukuk programme.

An issuer whose existing sukuk programme had been earlier approved by the
SC is allowed to upsize its existing sukuk programme, provided that the
conditions stipulated in paragraph 17.18(a) are complied with and the
issuer has obtained consent from the relevant parties (including
investors) for the proposed upsizing.

Notwithstanding the above, an issuer must ensure that any exercise to upsize a

sukuk programme shall not unfairly discriminate against or is otherwise
prejudicial to existing investors of the sukuk programme.

PART C: APPROVAL FOR AN ISSUANCE, OFFERING OR INVITATION TO SUBSCRIBE OR
PURCHASE SUKUK

Chapter 18

APPROVAL

SC Approval

General

The SC may grant its approval for a proposed issue, offer or invitation to
subscribe or purchase sukuk within 14 business days from the date of
receipt of complete documents and full compliance with relevant
requirements as provided in these Guidelines.

The approval from the SC for a sukuk programme is granted on the basis of
continuous compliance by the issuer with all the relevant terms and
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conditions stated in these Guidelines. In the event of a non-compliance
with any requirement in these Guidelines by the issuer of a sukuk
programme, the SC may impose further terms and conditions, including
restricting the issuer from making further issues, offers or invitations to
subscribe or purchase sukuk under the sukuk programme until such non-
compliance is remedied to the SC's satisfaction.

Foreign currency-denominated sukuk through a roadshow

A proposed issue, offer or invitation to subscribe or purchase foreign currency-

denominated sukuk through a roadshow may be approved by the SC
subject to the following conditions:

(a) The roadshow must be conducted by authorised representatives of
the foreign issuer with a Malaysian adviser who is appointed by the
foreign issuer; and

(b) Documentation of the proposed issue or offer must conform to
international standards or standards which are acceptable in the
Malaysian market.

Deemed Approved

Ringgit-denominated and foreign currency-denominated sukuk

A proposed issue, offer or invitation to subscribe or purchase sukuk by a

Multilateral Development Bank (MDB) or Multilateral Financial Institution
(MFI) will be deemed approved by the SC.

In the case of any other proposed issue, offer or invitation to subscribe or

(a)

purchase sukuk, it will be deemed approved by the SC upon fulfilling the
following conditions:

in the case of a ringgit-denominated sukuk—

(i) the issuer, through the principal adviser, has sought the
endorsement of the SAC as to whether the sukuk are Shariah
compliant; and

(ii) the sukuk have been assigned—

(aa) a local rating of AAA by a domestic credit rating agency
registered with the SC; or
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(b)

(©

(bb) an international rating of at least BBB- (or its equivalent)
or a regional rating of AAA by an international credit
rating agency. The use of an international rating or
regional rating is subject to the requirements set out
under paragraph 9.07;

in the case of a foreign currency-denominated sukuk which is originated
in Malaysia, it has been assigned an international rating of at least BBB-
(or its equivalent) on the date of application; or

in the case of a multi-currency sukuk which includes both ringgit-
denominated and foreign currency-denominated sukuk, the requirements
under sub-paragraph 18.05(a) and 18.05(b) have been and continue to
be complied with.

For the purpose of sub-paragraph 18.05(a)(i), the principal adviser must submit
the relevant documents as specified in Appendix 4 of these Guidelines to the SC.

For the purpose of sub-paragraph 18.05(b), a proposed issue, offer or invitation
to subscribe or purchase foreign currency-denominated sukuk is considered to
be originated in Malaysia if the following conditions are fulfilled:

(a)

(b)

A licensed bank, investment bank, universal broker or special scheme
broker in Malaysia is appointed as a main adviser or co-adviser and this
must be clearly stated in an information memorandum or offer document
for the proposed issue, offer or invitation to subscribe of purchase the
foreign currency-denominated sukuk; and

The marketing and placement of the sukuk is performed by the
Malaysian adviser.

The deemed approved process does not apply to an issue, offer or invitation to

(a)
(b)

subscribe or purchase—
asset-backed securities (ABS); and

sukuk where the issuer is a special purpose vehicle with all of the
following characteristics:

(i) it does not employ any officer or manager for its business
operations;
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(i) it does not actively carry out any business activity; and

(i)  investors of the sukuk do not have any full financial recourse to
any entity® that is assigned a local rating of AAA by a domestic
credit rating agency or an international rating of at least BBB- (or
its equivalent) by an international credit rating agency.

For the purpose of sub-paragraph 18.08(b)(iii), the term “full financial
recourse” means irrevocable and unconditional guarantee from a corporation,
licensed institutions or other financial institutions on the full amount of a
sukuk programme or any issue, offer or invitation to subscribe or purchase
sukuk.

Islamic negotiable instruments of deposit programme by licensed
institutions or Islamic banks

A proposed issue, offer or invitation to subscribe or purchase Islamic negotiable
instruments of deposit (INID) with a tenure of more than five years® by a
licensed institution or an Islamic bank will be deemed approved by the SC.

% Inclusive of an entity with senior unsecured obligation which is rated either local rating of AAA or international
rating of at least BBB- (or its equivalent), where applicable.

*To be read together with Securities Commission (Non-Application of the Definition of Debenture) Order 2001.
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For a fixed-rate INID with a tenure of more than five years issued or offered by

(a)

(b)

a licensed institution or an Islamic bank, the licensed institution or the
Islamic bank must continuously comply with the following requirements
for the approval to be considered valid throughout the tenure of the
programme:

The licensed institution or the Islamic bank must disclose to investors
the inherent risks, including credit risks and price risks, in investing in
INIDs; and

The licensed institution or the Islamic bank must state clearly to
investors the settlement procedures for any early redemption or
termination of the issue.

Other than the requirements stated in paragraphs 18.10, 19.03, 19.04 and
19.05, the other requirements in these Guidelines are not applicable to fixed-
rate INIDs with a tenure of more than five years issued by a licensed institution
or an Islamic bank.

Floating-rate INIDs with a tenure of more than five years and fall within the
definition of structured products are subject to the Guidelines on the Offering of
Structured Products (SP Guidelines) and not these Guidelines.
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Chapter 19

SUBMISSION OF APPLICATION FOR APPROVAL
An issuer of sukuk must submit its application for approval to the SC
through a principal adviser.

An MDB or MFI may however submit its application for approval directly
to the SC or through a principal adviser.

All documents to be submitted to the SC must be in two hard copies and
one electronic copy.

Any submission in electronic copy must be prepared in the manner
specified in Appendix 5 of these Guidelines.

The documents and information to be submitted to the SC for the
purpose of approval are set out in the following appendices:

(a) Appendix 6 — SC approval and deemed approval

(b)  Appendix 7 — SC approval for foreign currency-denominated sukuk
through a roadshow

(©) Appendix 8 — Deemed approval for INIDs programme

(d) Appendix 10 — SC approval for upsizing of sukuk programme

An issuer and its principal adviser must furnish any other documents or
information as requested by the SC.
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